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MISUSE OF DRUGS AMENDMENT BILL 2011 

Committee 
Resumed from an earlier stage of the sitting. The Chairman of Committees (Hon Matt Benson-Lidholm) in the 
chair; Hon Peter Collier (Minister for Energy) in charge of the bill. 

Clause 1: Short title — 

Committee was interrupted after the clause had been partly considered. 

Hon PETER COLLIER: Prior to the break, Hon Giz Watson asked about the number of children present or at 
risk. I now have that information. Rather than read it, I will table that information. 

[See paper 3985.] 

Hon GIZ WATSON: Can I have a minute to see that table so that I can ask further questions before we move 
off this clause? 

Hon Peter Collier: Sure. 

Hon KATE DOUST: I will ask one of the Clerks if I can have another copy of the supplementary notice paper. I 
mislaid mine during question time. 

The minister did not respond to the matters that I canvassed during the second reading debate about educating 
the community on how to become aware of what is happening in their backyard and what signals they can look 
for so that they can take action. I do not believe the minister actually responded by saying whether the 
government would conduct any promotion of that sort, but we all know that this type of activity is insidious and 
damaging and that something must be done hand in hand with legislation to make people aware of what to do 
and how to detect these types of problems. 

Hon PETER COLLIER: I have been advised that WA Police is not conducting an education program at this 
stage. However, having said that, I will mention it to the Minister for Police. 

Hon GIZ WATSON: I have had a brief opportunity to look at the table the minister provided. For the sake of 
Hansard it is headed “Where there were children present or at risk?” It is a list of 15 persons and offences 
committed in the manufacturing, attempted manufacturing or preparation of a drug. In probably one-third of the 
cases a decision is still pending and a couple of cases were dismissed. It seems that in the majority of the cases a 
fairly substantial penalty was imposed: 21 months; four months; nine months; 18 months; two years; 15 months; 
nine months, suspended; 16 months; six months; 12 months; two years and six months; and 18 months. The 
problem is that I do not know what the average penalty was when children were not present, so I am still not 
quite sure what I am comparing it with. The point I am trying to make is that it seems that offenders have gone to 
jail for a fair amount of time. I do not know whether that is a longer sentence than they would have received if a 
child had not been present. Without that information, I do not have a lot to go on. However, I thank the minister 
for providing the table because it gives me some indication of the penalties imposed when children were present 
or at risk. However, I cannot compare it with anything. 

Hon Peter Collier: Some may have had prior convictions, of course. 

Hon GIZ WATSON: This is the trouble with not doing a more thorough analysis of the statistics. Having a 
child present or at risk is an element of the offence but it might not be the element that made the penalty X 
number of months. This is the beauty of allowing a court to take into consideration all relevant matters, including 
the relevant matter that someone else was put at risk, which in this case is a child. Even though this bill will 
make it explicit that a court must consider whether a child was at risk as an element of the offence, nothing 
currently prevents a court from considering any matter that it considers is relevant to the offence. I believe it is 
highly likely that courts are already considering circumstances in which other people, particularly children, are 
being put at risk by these types of activities.  

I would probably need to do a more thorough analysis of these types of statistics to make that case. All I am 
saying is that the government has not made the contrary case. There are some blatantly obvious examples of 
where a child has been at risk or present and a suitable sentence has not been applied. That is my point.  

Clause put and passed. 

Clauses 2 to 8 put and passed.  

Clause 9: Section 34 amended — 

Hon KATE DOUST: I move — 

Page 6, line 22 — To delete “a first” and insert — 
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an 

Page 7, lines 4 to 9 — To delete the lines. 

These amendments relate to the comments I made in the second reading debate. These amendments were moved 
in the Assembly. Rather than a person being sentenced for a first offence and other subsequent offences, we say 
that a person should be sentenced for just “an” offence. Removing those other lines would delete the reference to 
mandatory sentencing. We believe that by taking that away, it would enable the courts to have the discretion to 
make a decision as to whether to apply any of those three penalties that are still listed in the legislation. It will 
give the court the flexibility to take into account other circumstances that may surround the events that led to the 
raid or charges. I note from the minister’s earlier comments that he will not be supporting the amendments but I 
would be interested to hear what he has to say.  

Hon PETER COLLIER: The subject of these amendments is fundamentally at the heart of the bill. Those who 
continually re-offend and put children at risk is anathema to the government. These amendments basically take 
that component of the bill out. For those reasons, the government will not be supporting the amendments. In 
essence, they cull the bill. The whole intent of the bill is to send that message to the community but also to 
ensure that anyone who does endanger or put children at risk with regard to the cultivation of drugs will be dealt 
with harshly. The government will not be supporting the amendments.  

Hon KATE DOUST: I do not want to take away from the seriousness of the type of situation in which children 
are quite innocently involved in an area where these types of labs are operating. We all find it offensive, difficult 
and heinous. Not just here but later in clause 9 there is not only reference to clan labs, but also the growing of 
cannabis. They are both clumped together under mandatory sentencing. All we are saying is that there needs to 
be some sort of flexibility rather than just going from zero to automatically going to jail without looking at all 
the other elements. I am not taking away from the seriousness of the issue. I would really like to know what 
brought the government to decide that mandatory sentencing was the only solution that it could put into play for 
dealing with this issue. What research was done that led it to come to that view?  

Hon PETER COLLIER: I cannot add anything more than I have. I know that the member wants more. 
Essentially, we went into the election with a suite of promises relating to getting tough on drugs, and this is one 
of those election promises that we made. We could have chosen a raft of other options, but, from the Liberal 
Party’s philosophical perspective, we thought that this one would be the most effective. It sends a very 
unambiguous, transparent message to those who traffic and manufacture drugs, particularly when it endangers 
children, that it is not acceptable to the government and that they will face the full force of the law if they do so.  

Hon GIZ WATSON: To join in that conversation, does that mean that it is not based on any evidence and it is 
just a policy position?  

Hon Peter Collier: It was our policy going to the last election.  

Hon GIZ WATSON: I think during discussion on clause 9 would be the appropriate time to ask about the 
provisions relating to a child being injured. I refer to “an offence … that involved cultivating a prohibited plant” 
in proposed section 34(5)(b) on page 8 of the bill. It seems to me that the focus in the debate on this has been on 
hydroponic cultivation of cannabis, but the wording of this provision is not limited to hydroponic production. 
Can I clarify whether this means cultivation even when someone grows one plant in their organic vegie patch in 
their backyard?  

Hon Peter Collier: That is correct.  

Hon GIZ WATSON: The arguments that were put about the dangers of hydroponics and dodgy electrical 
fittings and potential chemicals —  

Hon Peter Collier: That was an example.  

Hon GIZ WATSON: Okay. So another example would be a person growing one small cannabis plant in their 
backyard, not affecting anybody else. In the circumstances established by this bill, if a child was injured by 
treading on a fork being used to cultivate that plant, that would attract the full penalties that this bill provides. 

Hon Peter Collier: That is correct.  

Hon GIZ WATSON: Excellent. Sorry, for the sake of Hansard, that was “Excellent!!” 

I think the community would be somewhat surprised that the penalties for that circumstance will be so severe. I 
suggest that, at the very least, a consideration could have been given to drafting this in such a way that it 
precluded somebody growing a plant in their back garden.  

Hon Peter Collier: That is illegal.  
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Hon GIZ WATSON: That is illegal and it is subject to other penalties. The point that people who support this 
bill seek to make is that there are certain circumstances in which the dangers to children are such that severe 
penalties should apply. I repeat that we do not have a problem with increasing penalties for people who endanger 
children in the circumstance of clandestine laboratories in which there are dangerous chemicals and heating 
equipment and all the sorts of things that go along with that. I find it hard to extend that to a circumstance in 
which a person cultivates a soft-leafed herbivorous plant in their back garden. They may be subject to another 
penalty, but that is why we have different penalties for different offences. I think that this is over the top, to be 
quite frank.  

Hon PETER COLLIER: I guess we will not see eye to eye on this one, but the member is asking for a degree 
of subjectivity to exist about whether it is one plant or two plants.  

Hon Giz Watson: No, I understand why it should apply in the case of hydroponics or in the case of a laboratory 
that is cooking chemicals, but to cast it as widely as cultivation of a plant is unnecessarily broad. 

Hon PETER COLLIER: Possibly; I guess that is where never the twain shall meet and we will just have to 
agree to disagree. The point of the legislation is to have no exceptions, and that is what we have. Having said 
that, Mr Chairman, do you report progress and seek leave to sit again? 

The CHAIRMAN: No; you do not need to; it is automatic. Hon Kate Doust, I note the time.  

Hon KATE DOUST: I thought I would just jump in before we go. Minister, I just want to know whether there 
is similar mandatory sentencing for this in any other state? 

Hon Peter Collier: I will answer next time.  

The CHAIRMAN: At this point in time I think I will leave the chair to report progress. 

Progress reported and leave granted to sit again, on motion by Hon Peter Collier (Minister for Energy). 
 


